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I ORDINANCE NO. 2645  
._- ---. - .--_...~.." . ~ ~ . .  ~. ~ 

AN ORDINANCE GRANTING TEXAS U T I L I T I E S  E L E C T R I C  COME'ANY 
I T S  SUCCESSORS AND A S S I G N S ,  THE RIGHT,  P R I V I L E G E  AND 
FRANCHISZ TO ERECT AND MAINTAIN ITS POLES,  WIRFS, 
ANCHORS, CABLES, MANHOLES, CONDUITS AND OTHER PLANT 
CONSTRUCTION AND APPURTENANCES ALONG, ACROSS, ON, OVER, 
THROUGH, ABOVE AND UNDER ALL P U B L I C  STREETS,  AVENUES, 
ALLEYS, BIGaWAPS, PUBLIC GROUNDS AND WAYS AND U T I L I T Y  
EASEMENTS I N  SAID CITY,  UNDER REGULATIONS AND 
RESTRICTIONS, AND CITY SRFLLL RECEIVE AN ANNUAL PAYMENT 
AND THE RIGHT TO USE C S R T A I N  F A C I L I T I E S  O F  THE ELECTRIC 
COMPANY, ALL AS HEREIN PROVIDED: P R E S C R I B I N G  THE TERM 
AND EFFECTIVE DATE; PROVIDING T E I S  ORDINANCE BE 
CUMULATIVE; PROVIDING FOR SEVERABILITY;  BROVTDING FOR 
GOVERNMENTAL IMMUNITY. ;e/ - 

a WHSREAS , T e x a s  U t i l i t i e s  E l e c t r i c  C o m p a n y ,  a n  electric 
u t i l i ? ,  hezeina5te: referred t o  as the " E : e c t r i c  C o m p a n y " ,  i s  
now a n d  has  been engaged i n  t h e  e lectr ic  generat ion,  .. 
t r a n s m i s s i o n ,  a n d  distribution business i n  t h e  S t a t e  of T e x a s :  - - 
a n d  ..-a 

->wid ;<<:: 
--l 

, I h*:? WHZREAS, it is  t o  t h e  m u t u a l  aevantage o f  b o t h  t h e  C i t y  of 
... ,+...., 
k+.<S Mesquite, T e x a s ,  h e r e i n a f t e r  referred t o  a s  t he  " C i t y " ,  an2 the  
... A . 8 .  

! 

E l e c t r i c  Company  t h a t  a n  acreentent s h o u l d  be entered i n t o  between 
.;:+:I t h e  E l e c t r i c  C o m p a n y  a n d  t h e  C i t y  e s t ab l i sh ing  the  c o n d i t i o n s  
;'%$ u n d e r  w h i c h  t h e  E l e c t r i c  C o m p a n y  s h a l l  o p e r a q : e  i n  the  C i t y ;  a n d  
.LA- i 

I 

WHEREAS, it is 1 - , ~  the m u t u a l  aevantage of  both t h e  C i t y  a n 8  
t h e  E l e c % r i c  C o m p a n y  t h a t  a n  a q r e e r n e n t  should be  entered  i n t o  
b e t w e e n  the  E l e c t r i c  C o m p a n y  and t h e  C i t y ,  pu r suan t  t o  w h i c h  t h e  
E l e c t r i c  Company  w i l l  u s e  t h e  present a n d  f u t u r e  streets,  
a v e n u e s ,  a l l e y s ,  h i g h w a y s ,  p u b l i c  grounds  and w a y s ,  and u t i l i t y  
e a s e m e n t s  w i t h i n  t he  C i t y  i n  canneczicn w i t h  t h e  E l e c t r i c  
C o m p a n y ' s  business;  

NOW TUZ.WFOE, BE: I T  ORDAZNED 9';' THE CZTY C 3 U N C I L  OF THE CITY 
OP MESQUITC, TEXAS: 

S e c t i o n  1. C o n s t r t l c t i o n  an6 M a i p t e n a n c e  of E l e c t r i c  Comrranv 
P l a n t .  a n d  Service ...... ...... ...... 4 

A. T h e  C i t y  h e r e b y  g r a n t s  t o  t h e  E l e c t r i c  C c m p a n y ,  its 
successors and a s s i g n s ,  t h e  r i g h t ,  p r i v i l e q e ,  and 
f r a n c h i s e  t o  use its present  and future s t r ee t s ,  
avenues, a l l e y s ,  highways, pub l ic  grounds and w a y s  and 
u t i l i t y  e a s e m e n t s  for t he  p u r p o s e  o f l  cons tzuc t ing  an8 
maintaining i n  t h e  p r e s e n t  and f u t l r e  streets,  avenues, 
a l l e y s ,  h i a h w a y s ,  p u b l i c  grounds  a r i d  w a y s ,  and u t i l i t y  
e a s e m e n t s  of the  C i t y ,  e lectr ic  l i q h t  and  p o w e r  l i n e s  



t o g e t h e r  wi th  a31 necessa ry  o r  d e s i r a b l e  appurtenances 
( i n c l u d i n g  underground c o n d u i t s ,  p o l e s ,  towers, wires ,  
and  t r a n s m i s s i o n  l ines ,  and t e l e p h o n e  and communication 
l i n e s  f o r  i ts own u s e )  f o r  t h e  purpose  o f  supplying 
e l e c t r i c i t y  t o  t h e  C i t y  and t h e  i n h a b i t a n t s  thereof and 
.pe r sons ,  f i r m s ,  and c o r p o r a t i o n s  beyond the  City ' s 
c o r p o r a t e  limits, f o r  l i g h t ,  h e a t ,  power and o the r  
p u q o s e s  . 
8 .  The p o l e s ,  w i r e s ,  anchors ,  c a b l e s ,  manholes, 
c o n d u i t s ,  and o t h e r  p l a n t  c o n s t r u c t i o n  and appurtenances 
used  i n  o r  i n c i d e n t  t o  t h e  s u p p l y i n g  of e l e c t r i c  
s e r v i c e ,  and t o  the  maintenance of  an  e l e c t r i c  
g e n e r a t i n a ,  t r a n s m i s s i o n ,  and a i s t r i b u t i o n  business and 
system by t h e  E l e c t r i c  Company i n  t h e  C i ty ,  may remain 
a s  now c o n s t r u c t e d  (usua l  r e p a i r ,  maintenance, and 
r econduc to r ing  excep ted )  , s u b j e c t  t o  such changes a s  
under  t h e  l i m i t a t i o n s  an6 c o n d i t i o n s  he re in  prescziSe2 
may be cons ide red  necessary  by t h e  agreement of the  City - 
and t h e  E l e c t r i c  Cornpan:?: and t h e  E l e c t z i c  Company s h a l l  
c o n t i n u e  t o  e x e r c i s e  i t s  r i g h t  t o  p l a c e ,  remove, 
c o n s t r u c t  and r a c ? n s t z ~ c t ,  e x t e n d  and maintain i ts  sa id  
p l a n t  and apcuztanances  a s  t h e  b u s i n e s s  and gursoses f c t  = .. 
which i t  is  o r  ma17 be  inc$rpora ted  may ?=om time t o  time 
r e q u i r e  a long ,  a c r o s s ,  on, o v e r ,  t h r ~ u q h ,  abcve and 
under a l l  t h e  p u k l i c  s z r e n t s ,  r ignts-of-way,  avenues, 
a l l e y s ,  highways, p u b l i c  qroundr and ways, and utilit '! 
easements w4thin t h e  p r e s e n t  l i m i t s  of the  CLZ27 and 
w i t h i n  s a i d  l i m i t s  a s  t h e  same from t ime t o  time may be  
ex tended,  s u b j e c t  t o  t h e  r e g u l a t i o n ,  l imira t ions  , and 

I 
c o n d i t i o n s  h e r e i n  v rasc r i j ec i .  

S e c t i o n  2 .  U t i l i t v  Relocat ion 

The placement o f  E l e c t x i c  Company's f a c i l i t i e s  i n  the  
s t z e e t s  , avenues ,  a l l e y s ,  hignwalrs , p u b l i c  qrounds and ways, an8 
easements w i t h i n  t h e  C i t y  s h a l l  i ~ t e r f e r e  a s  l i t t l e  as reasonably 
p r a c e i c a b l e  w i t h  t h e  u s e  of  pubLLc s t r e e t s ,  avenues,  a l l e y s ,  
hiqhdrays, cirainage systorns and pub l i c  wavs and s h a l l  cgmply with 
ELL p e z t i n e n t  recui rernents  o f  t h e  Nar iona l  E l e c t r i c  Safety Cacie. 
Whenever by zeason o f  t h e  wi6enl:c o r  s t = a i g n r e n i n o  of s t z z e t s ,  
i t  s h a l l  be Ceemed necessa ry  by the  goverrlf2g body of the City ox 
i t s  d e s i g n a t e d  r e p r e s e n t a t i v e  t s  r ~ l o c a t e  t.4c f a c i l i t i e s  of  t h e  
E l e c t r i c  Company, t b e  E l e c t x = c  Czmcany shall, a t  no ccs t  t o  the  
Ci ty ,  r e l o c a t e  such f a c i l i t i e s  a s  soon as reasonably  p ra~ t ;~cagJe  . .- 
upon t h e  C i t y  specif . j ing t h e  new l o c a t i o n  a l o n g  s a i d  s t r e e t .  A 
r easonab le  t ime fzame t o r  t h e  necessary  r e l o c a t i o n  will be 
mutual ly agreed  on by t h e  C i t y  and E l e c t r i c  Company. If durinq 
the  widening  o r  s t r a i g h t e n i n g  of the  s t z e e t  or impr~ve!ents  t o  
dzainage systerns,  i t  becomes necss sa ry  t o  s u p p o r t  any of tfie 

3iy Eleckxic  Company's f a c i l i t f e s  eue t o  t h e  proximi", of t:le 
...,. -. . cons",zuction, it s h a l l  be done a t  no c o s t  t o  t h e  City o r  i ts  

?& 
c o n t r a c t o r s .  Should work of t h e  Ci ty  o t h e r  t h a n  t h a t  aadressea 

a 
. . ~ . . ~ .  ~- 

. . 
,. . 
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by t h i s  S e c t i o n  r e q u i r e  t h e  r e l o c a t i o n  oP t h e  f a c i l i t i e s  o f  t h e  

I E l e c t r i c  Company, t h e  E l e c t r i c  Company s h a l i  r e l o c a t e  such . . . . .. . , . -. . - 
f a c i l i t i e s  a s  soon a s  r e a s o n a b l y  p r a c t i c a b l e  upon %he payment o f  
t h e  E l e c t r i c  Company's r e l o c a t i o n  c o s t s .  

Sec t ion  3 .  Superv i s ion  B y  C i t v  o f  Locat ion o f  Poles  And 
Conduits  

A 1 1  E l e c t r i c  Company f a c i l i t i e s  t o  be p laced  o r  r e l o c a t e d  i n  
t h e  f u t u r e  i n  t h e  C i t y ' s  streets,  avenues ,  a l l e y s ,  highways, 
p u b l i c  grounds and ways s h a l l  b e  set so t h a t  they s h a l l  n o t  
i n t e r f e r e  wi th  t h e  flow of w a t e r  i n  any  g u t t e r ,  d r a i n  o r  o t h e r  
dra inage  f a c i l i t y ,  and s o  t h a t  t h e  same s h a l l  n o t  i n t e r f e r e  wi th  
o rd ina ry  t r a v e l  on t h e  streets, and s o  t h a t  t h e  same s h a l l  
i n t e r f e r e  a s  l i t t l e  as p r a c t i c a l  w i t h  o r d i n a r y  t r a v e l  on 
sidewalks and bikeways,  and so t h a t  t h e y  s h a l l  n o t  compromise 
p u b l i c  s a f e t y ,  e s p e c i a l l y  a t  p u b l i c  s t r e e t  i n t e r s e c t i o n s .  The 
E l e c t r i c  Company must n o t i f y  t h e  C i t y  p r i o r  t o  any major 
c o n s t r u c t i o n  work w i t h i n  t h e  paved p o r t i o n  of any C i t y  streets, . 
avenues,  a l l e y s ,  highways, p u b l i c  grounds  and ways. The C i t y  
h e r e i n  r e s e r v e s  t h e  r i g h t  t o  r e q u i r e  t h e  E l e c t r i c  Company t o  
i n s t a l l  o r  r e l o c a t e  above-ground f a c i l i t i e s  a s  f a r  from t h e  
veh icu la r  t r a v e l  l a n e s  a s  r e a s o n a b l y  p o s s i b l e  t o  a l l e v i a t e  . . .  

unnecessa r i ly  hazardous c o n d i t i o n s  t o  l i f e  o r  p r o p e r t y .  The C i t y  
expres s ly  r e s e r v e s  t h e  r i g h t  t o  r e q u i r @  by o r d i n a n c e  t h a t  

I u t i l i t i e s  be p l a c e d  underground i n  t h e  new developments provided 
t h a t  t h e  E l e c t r i c  Company i s  p a i d  t h e  a c t u a l  c o s t  of  such 
underground f a c i l i t i e s  i f  t h e y  r e p l a c e  e x i s t i n g  overhead I 

f a c i l i t i e s  o r ,  i n  t h e  case  o f  new f a c i l i t i e s ,  t h e  a c t u a l  
d i f f e r e n c e  i n  c o s t  o f  c o n s t r u c t i n g  t h e  f a c i l i t i e s  underground and 
c o n s t r u c t i n g  them overhead,  a l l  i n  accordance  with t h e  E l e c t r i c  
Company's approved t a r i f f .  

I 

Sect ion  4 .  S t z e e t s  To B e  R e s t o r e g ~  To Good Condi t ion  

The s u r f a c e s  o f  any s treet ,  a l l e y ,  highway o r  p u b l i c  p l a c e  
d i s t u r b e d  by t h e  E l e c t r i c  Company i n  b u i l d i n g ,  c o n s t r u c t i n g ,  
renewing or m a i n t a i n i n g  i t s  e l e c t r i c  p l a n t  and sys t em s h a l l  be  
r e s t o r e d  w i t h i n  a r e a s o n a b l e  t i m e  a f t e r  t h e  comple t ion  of  t h e  
work t o  a s  good c o n d i t i o n  a s  b e f o r e  t h e  conunencement of  work t o  
t h e  reesonable  s a t i s f a c t i o n  of t h e  C i t y .  N o  s t r e e t ,  a l l e y ,  
highway o r  p u b l i c  p l a c e  s h a l l  b e  encumbered f o r  a  lonqelr pe r iod  
t h a n  s h a l l  be r easonab ly  n e c e s s a r y  t o  execu te  the  work. The 
E l e c t r i c  Company s h a l l  i n s t a l l  t r a f f i c  c o n t r o l  d e v i c e s  i n  
accordance wi th  l a w f u l  C i t y  o r  S t a t e  s t a n d a r d s ,  when such . . . . . . -. - .- --".I 
a c t i v i t y  r e q u i r e s  t h e  f u l l  or p a r t i a l  c l o s u r e  of a n y  v e h i c u l a r  
t r a v e l  way. 

3 Sect ion  5.  o p e r a t i o n  ~ n d  MaintefIance of E l e c t r i c  P l a n t  
*U 

s The E l e c t r i c  Company s h a l l  m a i n t a i n  i t s  system i n  r easonab le  
-%,.s..d,4 o p e r a t i n g  c o n d i t i o n  a t  a l l  t i m e s  d u r i n g  t h e  con t inuance  of  t h i s  

'@ agreement. An e x c e p t i o n  t o  t h i s  c o n d i t i o n  i s  a u t o m a t i c a l l y  i n  
... 8 . , 

. . - 

. . . . - .. .- 



e f f e c t  when s e r v i c e  fu rn i shed  by t h e  E l e c t r i c  Company i s  
i n t e r r u p t e d ,  impai red  o r  prevented by f i r e s ,  s t r i kes ,  r i o t s  o r  
o t h e r  occur rences  beyond t h e  reasonable  cont ro l  of the E l e c t r i c  
Company, o r  by s torms ,  f l o o d s  o r  o t h e r  casua l t ies ,  i n  any of  
which e v e n t s  t h e  E l e c t r i c  Company s h a l l  do a l l  things, reasonable  
wi th in  i t s  power t o  r e s t o r e  normal se rv i ce .  Nothing contained i n  
t h i s  S e c t i o n  5 o r  e l sewhere  he re in  s h a l l  be construed t o  c r e a t e  
any l i a b i l i t y  f o r  t h e  b e n e f i t  of t h i r d  p a r t i e s ,  it being t h e  
i n t e n t  of  t h e  p a r t i e s  t h a t  t h i s  agreement is  solely fo r  t h e  
b e n e f i t  o f  t h e  p a r t i e s  h e r e t o .  

S e c t i o n  6 .  Temporary Removal o f  Wires 

The E l e c t r i c  Company o n  t h e  r e q u e s t ,  and w i t h  reasonable 
advance n o t i c e ,  o f  any person  s h a l l  remove o r  ra ise  or lower its 
wi re s  t e m p o r a r i l y  t o  p e r m i t  t h e  moving of houses o r  other  bulky 
s t r u c t u r e s .  The expense of such temporary removal, r a i s i n g  o r  
lowering o f  w i re s  s h a l l  b e  paid by t h e  benefi t ted par ty  o r  . p a r t i e s ,  and t h e  E l e c t r i c  Company may r equ i r e  such payment i n  
advance. 

,: ;YTd .,.. 

... 
, :,. S e c t i o n  7 .  T r e e  Trimming 

w! 
& The r i g h t ,  l i c e n s e ,  p r i v i l e g e  and permission is hereby 
-....*a granted  t o  t h e  E l e c t r i c  Company t o  t r i m  t r e e s  upon and 

*+4 
?.% .: overhanging t h e  s t r e e t s ,  a l l e y s ,  sidewalks and public places  of 
~ . . ,  , 
%*:,.2; 

t h e  C i t y ,  s o  as t o  prevent  the branches of such t rees  from coming 
T " , ~ I  i n  c o n t a c t  w i th ,  and t o  p r e v e n t  p o s s i b l e  damage to ,  the wires o r  -,. .y c a b l e s  o f  t h e  E l e c t r i c  Company. ..; .? 
%.. .G, 3 S e c t i o n  8 .  Comvensation To The C i tv  

*: .>.;. $:' A. In  c o n s i d e r a t i o n  o f  t h e  g r a n t  of said r i g h t ,  
"". . I  ..... ., p r i v i l e g e ,  and f r a n c h i s e  by C i t y  and as  f u l l  payment f o r  

t h e  r i g h t ,  p r i v i l e g e  and f r anch i se  of using and 
..... ,., *. / .*. occupying t h e  s a i d  s t r e e t s ,  avenues, a l leys ,  highways, 

p u b l i c  grounds a n d  ways, and u t i l i t y  easements and i n  
Lieu of  any and a l l  occupat ion taxes ,  municipal charges ,  
f e e s ,  easement t a x e s ,  f r anch i ses  taxes ,  l icense and 

4 i n s p e c t i o n  fees o r  charges,  s t r e e t  taxes,  s t r e e t  o r  
a l l e y  r e n t a l s  and a l l  o t h e r  t a x e s ,  charges, l e v i e s ,  ...... ""i 

$2 
f e e s ,  and r e n t a l s  of whatsoever kind and charac te r  which 

A <;. C i t y  may impose o r  h e r e a f t e r  be authorized o r  empowered 
.*! ...... ..... t o  l evy  and c o l l e c t  except ing  only the  usual genera l  o r  

s p e c i a l  a d  valorem t axes  which Ci ty  i s  authorized to  
Levy and impose upon r e a l  and personal property, s a l e s  
t a x e s  on g r a n t e e ' s  s a l e s  w i th in  t h e  City t o  t h e  e x t e n t  
a u t h o r i z e d  by s t a t e  law and assessments for pub l i c  
improvements, t h e  E l e c t r i c  Company sha l l  pay t o  t h e  C i t y  
q u a r t e r l y ,  on o r  b e f o r e  t h e  10th  day of January, A p r i l ,  
J u l y ,  and October of each yea r  during the term he reo f ,  
beginning  on January  1 0 ,  1 9 9 0 ,  a  s u m  equal t o  t h r e e  
p e r c e n t  ( 3 % )  of i t s  g ross  r e c e i p t s  from the r e t a i l  s a l e  

. 



of e l e c t r i c  energy w i t h i n  t h e  c o r p o r a t e  limits of t h e  
City during the three-month p e r i o d  ending on t h e  last 
day of October, January ,  A p r i l ,  o r  J u l y  n e x t  preceding 
t h e  d a t e  such payment i s  due. Each such q u a r t e r l y  
payment s h a l l  be based upon t h e  E l e c t r i c  Company's g ross  
r e c e i p t s  during t h e  s p e c i f i e d  three-month p e r i o d  and 
s h a l l  be payment t o r  t h e  r i g h t s  and p r i v i l e g e s  gran ted  
hereunder f o r  t h e  three-month p e r i o d  end ing  on t h e  d a t e  
each such payment is due. On o r  b e f o r e  each  payment due 
da te  a  r e p o r t  s h a l l  be f i l e d  by t h e  E l e c t r i c  Company 
with t h e  C i t y  showing i t s  g r o s s  r e c e i p t s  a s  a f o r e s a i d  
f o r  the  app l i cab le  three-month p e r i o d  and t h e  payment 
made hereunder s h a l l  be based upon s a i d  r e p o r t .  The 
payment due d a t e s ,  g r o s s  r e c e i p t s  f o r  each payment 
period and three-month pe r iod  of u s e  and occupancy 
covered by each payment a r e  shown below: 

Gross Rece ip ts  f o r  U s e  and Occupancy . Three Months Ending For  Three 
Pavment Due Date On P r i o r  Months Ending 

January  10 October 31 January  10 

A p r i l  1 0  January 31 A p r i l  1 0  

J u l y  10 

. . October  10 

April 30 

J u l y  31 

J u l y  10 

October 10 

B. I f  E l e c t r i c  Company s h a l l  a c c e p t  ( o t h e r  t han  through 
t h e  a c q u i s i t i o n  b y  merger or o the rwise  of  ano the r  
u t i l i t y )  a f r anch i se  ord inance  adopted by any 
municipal i ty  on o x  a f t e r  September 1, 1 9 8 8 ,  ( o t h e r  than 
a short-term extens ion  o f  a p r e e x i s t i n g  f r a n c h i s e  
pending nego t i a t ion  of  a new f r a n c h i s e )  which f r a n c h i s e  
ordinance provides  f o r  payment t o  t h e  m u n i c i p a l i t y  of  a  
percentage of E l e c t r i c  Company's g r o s s  r e c e i p t s  a t  a 
r a t e  h igher  than t h r e e  p e r c e n t  ( 3 % ) ,  t hen  E l e c t r i c  
Company's payments under Sec t ion  8.A.  of t h i s  ord inance  
s h a l l  be a t  t h e  r a t e  i n  excess  of  t h r e e  p e r c e n t  ( 3 % )  
spec i f ied  i n  the  ord inance  of such o t h e r  m u n i c i p a l i t y  
accepted by E l e c t r i c  Company. Payments t o  C i t y  w i l l  be 
based on such higher  r a t e  from t h e  f i rs t  day of  t h e  

, . .~. .. --first month next fol lowing t h e  d a t e  E l e c t r i c  Company 
accepts  t h e  f r a n c h i s e  ordinance o f  such  o t h e r  
municipal i ty  and s h a l l  cont inue  u n t i l  e x p i r a t i o n  o f  t h e  

:m term of t h e  f r a n c h i s e  ordinance o f  s u c h  o t h e r  

'-2 municipal i ty  o r  u n t i l  e x p i r a t i o n  of  t h e  te rm of  t h i s  
f ranchise ,  whichever i s  e a r l i e r ,  p rovided  t h a t ,  i f  a l l  @g 

". ._ . I  
o r  p a r t  o f  such h ighe r  r a t e  is t o  be surcharged t o  t h e  

?. c i t i z e n s  o f  such o t h e r  mun ic ipa l i t y ,  t hen  t h e  payments I "1 t o  City w i l l  be based on such h ighe r  r a t e  e f f e c t i v e  

. .  

~ . . ~ .. " - 



. . . . . . . . . . . . . . . .  ....-..-?..-... - ---- 
, . ( ... 

beginning on t h e  d a t e  t h a t  C i t y  approves a  t a r i f f  f o r  
E l e c t r i c  Company p e r m i t t i n g  E l e c t r i c  Company t o  
implement on i t s  e l e c t r i c  s e r v i c e  b i l l s  t o  a l l  of i t s  
customers wi th in  t h e  C i t y ' s  c o r p o r a t e  l i m i t s  a  suscharge  
by which E l e c t r i c  Company i s  a b l e  t o  f u l l y  r ecove r  t h e  
f u l l  amount of  such  h i g h e r  r a t e  on terms s imi l a r  t o  
those  i n  e f f e c t  i n  s u c h  o t h e r  m u n i c i p a l i t y  and 
t e rmina t ing  upon t h e  e x p i r a t i o n  of  t h e  term of t h e  

I 
f r a n c h i s e  ord inance  05 such o t h e r  m u n i c i p a l i t y  o r  u n t i l  
e x p i r a t i o n  of  t h e  t e rm of t h i s  f r a n c h i s e ,  whichever is 
e a r l i e r .  Provided t h a t  n o t h i n g  h e r e i n  s h a l l  a l t e r  o r  
a f f e c t  t h e  d a t e s  upon which t h e  payments s p e c i f i e d  i n  
t h i s  f r a n c h i s e  a r e  payable  o r  t h e  per io* t o  which each 
of said payments is  r e f e r a b l e .  

S e c t i o n  9 .  F a c i l i t i e s  To B e  Furnished To C i t v  A s  Addi t iona l  
Cons idera t ion  

I n  a d d i t i o n  t o  t h e  c o n s i d e r a t i o n  set f o r t h  i n  S e c t i o n  8 ,  t h e  
E l e c t r i c  Company s h a l l ,  t o  t h e  e x t e n t  t h a t  it has s p a r e  space on 
i t s  above-ground f a c i l i t i e s  n o t  needed f o r  f u t u r e  a n t i c i p a t e d  
load  growth or emergencies ,  f u r n i s h  s u c h  space  a s  may be r e q u i r e d  
from t ime t o  time by t h e  C i t y  upon t h e  poles  now owned or 
h e r e a f t e r  e r e c t e d  by t h e  E l e c t r i c  Company i n  t h e  C i t y  f o r  t h e  use 
of t h e  C i t y ' s  p o l i c e  and f i r e  a la rm,  s t r e e t  l i g h t ,  t r a f f i c  s i g n a l  
and communications systems ( f o r  purposes  of  t h i s  S e c t i o n  
h e r e a f t e r  r e f e r r e d  t o  a s  " s y s t e m s " ) ,  p rovided  t h a t  t h e  C i ty  pays 
a  f a i r  r e n t a l  t h e r e f o r .  The l o c a t i o n  on t h e  po le s  o f  t h e  systems 
s h a l l  be determined on s p e c i f i c  a p p l i c a t i o n s  f o r  s p a c e ,  at: t h e  
t ime t h e  a p p l i c a t i o n s  a r e  r e c e i v e d  :ram t h e  C i t y ,  and, w i l l  be 
s u b j e c t  t o  the  requi rements  of  t h e  N a t i o n a l  E l e c t r i c  Sa fe ty  Code. 
Where underground condu i t s  a r e  l a i d  o r  a r e  c o n s t r u c t e d  by t h e  
Electric Company, t h e  E l e c t r i c  Company s h a l l .  t o  t h e  e x t e n t  t h a t  
it has  s p a r e  space on i t ' s  f a c i l i t i e s  n o t  needed f o r  f u t u r e  
a n t i c i p a t e d  load growth o r  emergencies ,  f u r n i s h  s u f f i c i e n t  d u c t  
space n o t  t o  exceed t h e  c a p a c i t y  of one (11 d u c t  for  use  by t h e  
C i t y  i n  ca r ry ing  i t s  sys tems,  provided  t h a t  t h e  C i t y  pays a  f a i r  
r e n t a l  t h e r e f o r .  A l l  such w i r e s ,  whether  on poles  o r  i n  
c o n d u i t s ,  s h a l l  b e  constructec?,  ma in ta ined ,  and o p e r a t e d  i n  such 
manner a s  n o t  t o  i n t e r f e r e  w i t h  nor c r e a t e  undue h a z a r d  i n  t h e  
o p e r a t i o n  o f  t h e  e l e c t r i c  sys t em of t h e  ELectz ic  Company. It i s  
f u r t h e r  agreed t h a t  t h e  E l e c t r i c  Company s h a l l  not  be  r e spons ib l e  
t o  any p a r t y  or p a r t i e s  whatsoever  for any c l a ims ,  demands, 
l o s s e s ,  s u i t s ,  judgments f o r  damages or i n j u r i e s  to  persons  o r  
p rope r ty  by reason o f  t h e  c o n s t r u c t i o n ,  maintenance, i n s p e c t i o n  ... 
o r  use 0 5  t h e  systems'  w i r e s  be longing  t o  t h e  City, and t h e  C i ty  
s h a l l  i n s u r e ,  indemnify and h o l d  t h e  ELectr:.c Company harmless 
a g a i n s t  a l l  such c l a i m s ,  l o s s e s ,  demands, s u i t s  and judgments, 
except  a:; t o  the l i a b i l i t y  o f  t h e  E l e c t r i c  Company f o r  i t s  own 
negl igence.  
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T h i s  o r d i n a n c e  and the  agreements c o n t a i n e d  h e r e i n  s h a l l  be  
i n  f u l l  f o r c e  and e f f e c t  for  a  p e r i o d  beg inn ing  w i t h  t h e  d a t e  of 
p a s s a g e  of t h i s  o r d i n a n c e  and end ing  t h i r t y  (30) years a f t e r  such 
d a t e .  

S e c t i o n  11. Indemni ty  

The E l e c t r i c  Company a g r e e s  t o  and sha l l .  indemnify and h o l d  
h a r m l e s s  t h e  C i t y .  i t s  o f f i c e r s ,  a g e n t s ,  c o n t r a c t o r s  an(! 
employees  from and a q a i n s t  any and  a 1 1  c1a i .m~.  l o s s e s ,  damages, 
c a u s e s  o f  a c t i o n ,  s u i t s ,  and l i a b i l i t y  o f  e v e r y  k i n d ,  i n c l u d i n g  
a l l  e x p e n s e s  o f  l i t ~ g a t l o n ,  c o u r t  c o s t s ,  and a t t o r n e y ' s  f e e s ,  f o r  
i n j u r y  t o  or d e a t h  o f  a n y  pe r son ,  o r  f o r  damage t o  any p r o p e r t y ,  
a r i s i n g  o u t  o f  o r  o c c a s i o n e d  by t h e  c o n s t r u c t i o n ,  maintenance, 
o p e r a t s o n  o r  r e p a i r  o f  the  E l e c t r i c  Company's g e n e r a t i o n ,  
t x a n s m r s s i o n  o r  d i s t r r b u t i o n  system, o r  by t h e  conduct  o f  t h e  
E l e c t r i c  Company's b u s i n e s s  i n  t h e  C i t y .  E l e c t r s c  Company 
f u r t h e r  a g r e e s  t o  hanZle and defend a t  i t s  own expense,  on beha l f  
of C i t y  and Ln C ~ t y ' s  name, any c l a i m  o r  litigation i n  connect ion  
w i t h  a n y  such  inyuxy,  a e a t h  o r  damage h e r e i n  indemnif ied .  I t  i s  
u n d e r s t ~ o d  t h a t  it is  n o t  t h e  i n t e n t i o n  of  t h e  p a r t i e s  h e r e t o  t o  
c r e a x e  l i a b i l r t y  f o r  t h e  b e n e f r t  of t h i r d  p a r t i e s ,  b u t  t h a t  t h i s  

m agreemen t  s h a l l  be  s o l e l y  f o r  t h e  b e n e f i t  of t h e  p a r t i e s  h e r e t o .  

S e c t i o n  1 2 .  No E x c l u s i v e  P r i v i l e a e s  Conferred Bv This  
Ord inance  

Noth ing  h e r e i n  c o n t a i n e d  s h a l l  be c o n s t r u e d  a s  g i v i n g  t o  t h e  
E l e c t r i c  Company any e x c l u s i v e  p r i v i l e g e .  

S e c t i o n  13. S u c c e s s o r s  and Ass ians  

The r i g h t s ,  powers, l i m i t a t i o n ,  d u t i e s ,  and r e s t r i c t i o n s  
h e r e i n  p r o v i d e d  f o r  s h a l l  i n u r e  t o  and b e  b i n d i n g  upon t h e  
p a r t i e s  h e r e t o  and upon t h e i r  r e s p e c t i v e  s u c c e s s o r s  and a s s i g n s .  

S e c t i o n  1 4 .  E l e c t r i c  Comwanv S u b i e c t  t o  Other  Reau~la t ions  

The E l e c t r i c  Company's p r o p e r t y  and o p e r a t i o n s  s h a l l  be 
s u b j e c t  t o  a11 l a w f u l  r u l e s  and r e g u l a t i o n s  t h a t  have been o r  
w i l l  b e  promulgated by t h e  C i t y  which a r e  n o t  i n c o n s i s t e n t  w i t h  

. ............ .this o r d i n a n c e  o r  State o r  F e d e x a L L w  rn .... 

s e c t i o n  15. Indewendent C o n t r a c t o r  

When pe r fo rming  under  t h i s  agreement ,  t h e  E l e c t r i c  Company's 
s t a t u s  s h a l l  be t h a t  of  an Independent  C o n t r a c t o r  and n o t  an ?a a g e n t ,  s e r v a n t ,  employee or r e p r e s e n t a t i v e  o f  t h e  C i t y  i n  t h e  

ii.~.. .., performance  of t h i s  agreement .  N o  t e r n  or p r o v i s i o n  o f ,  o r  act 

.q o f  t h e  E l e c t r i c  Company o r  C i t y  under t h i s  agreement  s h a l l  b e  
c o n s t r u e d  a s  changing  t h a t  s t a t u s .  

' j 

........ .- . ,.-, .f@d 
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When pe r fo rming  under t h i s  agreement ,  t h e  C i t y ' s  s t a t u s  s h a l l  
be  t h a t  o f  a n  Independent  C o n t r a c t o r  and  no t  an a g e n t ,  servant, 
employee o r  r e p r e s e n t a t i v e  of t h e  E l e c t r i c  Company i n  t h e  
performance of t h i s  agreement .  No term o r  p r o v i s i o n  o f ,  o r  a c t  

, " o f ,  t h e  C i t y  o r  E l e c t r i c  Company under  t h i s  agreement s h a l l  be 
c o n s t r u e d  a s  changing  t h a t  s t a t u s .  

S e c t i o n  16. Ordinance Cumulative 

T h i s  o r d i n a n c e  s h a l l  b e  and i s  h e r e b y  dec lared  t o  be 
cumula t ive  o f  a l l  o t h e r  o r d i n a n c e s  of t h e  C i t y  and t h i s  ordinance 
s h a l l  n o t  o p e r a t e  t o  r e p e a l  o r  a f f e c t  a n y  of  such o t h e r  
o r d i n a n c e s  e x c e p t  i n s o f a r  as t h e  p r o v i s i o n s  t h e r e o f  might be  
i n c o n s i s t e n t  o r  i n  c o n f l i c t  w i t h  t h e  p r o v i s i o n s  of t h i s  
o r d i n a n c e ,  i n  which e v e n t  such  c o n f l i c t i n g  p rov i s ions ,  i f  any, i n  
s u c h  o t h e r  o r d i n a n c e  o r  o r d i n a n c e s  a r e  hereby repea led .  

- S e c t i o n  17. E f f e c t  of I n v a l i d i t y  

15 any p r o v i s i o n ,  s e c t i o n ,  s u b s e c t i o n ,  sen tence ,  c l a u s e  o r  
?<?,;*, p h r a s e  o f  t h i s  o r d i n a n c e  is f o r  any r e a s o n s  he ld  t o  be *.v*:j 
%;. .. u n c o n s t i t u t i o n a l ,  vo id  o r  i n v a l i d  ( o r  f o r  any reason :$$& u n e n f o r c e a b l e ) ,  t h e  v a l i d i t y  o f  t h e  remain ing  p o r t i o n s  o f  t h i s  

.& 
o r d i n a n c e  s h a l l  n o t  be a f f e c t e d  t h e r e b y ,  it being t h e  i n t e n t  of 

ZT:.;...: 
t h e  C i t y  i n  a d o p t i n g  t h i s  o r d i n a n c e  t h a t  no por t ion  hereof o r  

LT+-&~ p r o v i s i o n  hereof  s h a l l  become i n o p e r a t i v e  ox f a i l  by reason of 
$:.?.;y:! 
Ql,%*i any u n c o n s t i t u t i o n a l i t y  o r  i n v a l i d i t y  o f  any o t h e r  p o r t i o n ,  

~ k k i  p r o v i s i o n ,  o r  r e g u l a t i o n ,  and t o  t h i s  end ,  a l l  p rov i s ions  o f  t h i s  
wL.( '.:I . . o r d i n a n c e  a r e  decLaxed t o  b e  s e v e r a b l e .  
.-*.:a 

I 
, 

*:<..:.<I . . .  S e c t i o n  1 8 .  Governmental Immunitv 

A l l  o f  t h e  r e g u l a t i o n s  provided  i n  t h i s  ord inance  a r e  hereby 
d e c l a r e d  t o  b e  governmental  and f o r  t h e  h e a l t h ,  s a f e t y  and 
w e l f a r e  o f  t h e  g e n e r a l  p u b l i c .  Any member of t h e  C i t y  Council  or 
any  C i t y  o f f i c i a l  o r  employee charged  w i t h  t h e  enforcement o f  
t h i s  o r d i n a n c e ,  a c t i n g  f o r  t h e  C i t y  i n  t h e  d ischarge  sf h i s  
d u t i e s ,  s h a l l  n o t  t h e r e b y  r e n d e r  h imsel f  pe r sona l ly  l i a b l e ;  and 
he i s  hereby r e l i e v e d  from a l l  p e r s o n a l  liability f o r  any damage 
t h a t  might  a c c r u e  t o  pe r sons  o r  p r o p e r t y  a x  a  r e s u l t  of any a c t  
r e q u i r e d  or p e r m i t t e a  i n  t h e  d i s c h a r g e  of h i s  s a i d  d u t i e s .  

S e c t i o n  19. R i a h t s  Reserved 

N e i t h e r  p a r t y  t o  t h i s  agreement  waives i ts  r e s p e c t i v e  r i g h t s  
to s e e k  a l l  a p p r o p r i a t e  l e g a l  and e q u i t a b l e  remedies as allowed 
b y  l a w  upon v i o l a t i o n  of  the t e rms  o f  t h i s  agreement, inc luding  .- 
s e e k i n g  i n j u n c t i v e  r e l i e f  i n  a  c o u r t  of competent j u r i s d i c t i o n .  
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Sect ion 20 .  Meeting Open t o  t h e  Publ ic  

.:-:It i s  hereby o f f i c i a l l y  found and determined t h a t  t h e  meet ing  . . 

o r  meetings a t  which t h i s  ordinance i s  pas sed  is open t o  t h e  
public,  as  required by law, and t h a t  publ ic  n o t i c e  of  t h e  t ime ,  

. . . .  place and purpose thereof was posted,  as r e q u i r e d  by law. 

Section 21. Ef fec t ive  Date .... 

This  ordinance sha l l  become e f f e c t i v e  f rom and a f t e r  i ts  
passage a s  provided by law and acceptance by t h e  E l e c t r i c  
Company. If the E lec t r i c  Company does n o t  d e l i v e r  a w r i t t e n  
acceptance hereof t o  the  C i t y  w i th in  s i x t y  (60) days  o f  t h e  d a t e  
of passage,  t h i s  ordinance s h a l l  be nu l l  and void .  

PASSED on 1 s t  reading t h i s  6tb day o f  November , 1989. 

PASSED on 2nd reading t h i s  20th day o f  November , 1989. . 
PASSED AND APPROVED on 3rd and f i n a l  r e a d i n g  t h i s  4th day  

of Decegber , 1989, a t  a regular  meeting of t h e  C i t y  Counci l  
of t h e  City of Mesquite, Texas. 

.... LA&,/ 
George A.  Venner , S r  . 
Mayor 

ATTEST : i 

c i t y  s e c r e t a r y  I 

APPROVED A S  TO FORM: 

I 
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