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ORDINANCE NO. 442 - . . - . . . . . . .  . . . . . . . .  . . . .  ... - - 7  . - .. .... ---- .:. ,. --- I*k 
AN ORDINANCE OF THE CITY OF MESQUITE, TEXAS,MAKING I T  U N L A W -  
FUL TO MAKE ANY EXCAVATION OR EMEANKMENT I N  ANY STREET, 
AVENUE, ALLeY OR PUBLIC EASEMENT WSTHOUT FIRST OBTAINING A 
WRITTEN PERMJCT FROM THE CITY: REQUIRING SUCH STREET, AVENUE, 
ALLEY OR PUBLIC EASEMENT TO BE RESTORED TO ITS FORMER CONDI- 
TION WITHLN TEN I5AYS : REBUSRING GUARD RAIW AND WARNING UGHTS: 
REQUSRING NOTICE OF NECESSITY TO BLOCK ANY STREET, ROAD, ALLEY 
OR HSGHWAY: AUTHORIZLNG PUBLIC UTILI3Y COMPANIES TO PERFORM 
EMERGENCY WORK; FIXING A PENALTY NOT TO EXCEED TWO HUNDRED 
($200.00) DOLLARS FOR EACH OFFENSE; PROVXDING A SEVERABILITY 
CLAUSE: AND DECKARING AN EmRGENW. 

I BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF MESQUITE, TEXAS: -,. , 

Sect ion 1. I t  s h a l l  be unlawful fo r  any person, firm o r  corpora- 
t i o n  t o  make any excavation or embankment i n  any s t r e e t ,  avenue, 
a l l ey  o r  pub l i c  easement i n  t h e  C i t y  of Mesquite? without f i r s t  Ob- 
ta ining a w r i t t e n  permit  from t h e  City.  

Sect ion 2. Whenever any person, f i r m  o r  corporation des i res  t o  
make an excavation or embankment i n  any s t r e e t ,  avenue, a l l e y  or  
publ ic  easement i n  t h e  C i t y  of Mesquite, he s h a l l  make application 
t o  t h e  C i t y  f o r  a permi.&, which s a i d  permit s h a l l  be issued upon 
t h e  payment of a fee i n  t he  amount of TWO DOLLARS ($2  -00) . Legally 
franchised u t i l i t i e s  w i l l  no t  be required t o  pay such a fee.  

Sect ion 3. When any p a r t  of any s t r e e t ,  avenue, al ley or public! 
easement i n  t h e  C i t y  s h a l l  be excavated, torn ,  dug or taken up f o r  
any purpose ox when an embankment is placed thereon, the person ox 
perslons doing t h e  same s h a l l ,  immediately upon completion of such 
purpose, and wi th in  at l e a s t  t e n  days aftex completLon of such 
puxpose, r e t u r n  t h e  e a r t h  and r a m  and puddle the  same t o  a f.irm and 
s o l i d  bear ing and i n  such manner as w i l l  e n t i r e l y  prevent t h e  s e t t l i ng  
of such e a r t h  i n  accordance wi th  paragraph 1131-20 and L0l-23 of 
Water and Sewer S p e c i f i c a t i o n s  covering same and duly passed by 
the  C i ty  Council r e s o l u t i o n  on 5anuary 15, 1962, and shall  a l so  
re lay  t h e  paving, macadamizing o r  .gravel i n  a s k i l l e u l  and permanent ........... 
manner i n  accordance with paragxaph 101-21 of Water and Sewer Speci- 
f i c a t i o n s  covesin3 same, duly passed by Council resolution on Janu- 
ary 15, 1962, and i n  every case ,  t o  t h e  s a t i s f ac t ion  of the Director 
Of Publ ic  Works o f  t h e  C i t y  of Mesquite, or other persons designated 

7 by t h e  C i t y  Manager. F a i l u r e  t o  comply with the requirements oE 
+::..I t h i s  s e c t i o n  s h a l l  e o n s t i t u t a  an offense, and each and evew day 

. I  - .. - such £ a i l w e  cont inues  s h a l l  c o n s t i t u t e  a eeparate of£,en,ses . . .  :. . . . . . . . . .  . . .  . . . . . . . ." .-,.- "... 
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Sect ion 4. Bond Required. No person, f i rm o r  corporation, o r  - , a 

any of t h e i r  agents, s e rvan t s  o r  employees, except l ega l ly  f ranchised  ' 
u t i l i t i e s ,  s h a l l  make any excavation or embankment i n  t he  C i t y  of . L; 

Mesquite without executing and de l iver ing  t o  t he  City of Mesquite a 
bond i n  t h e  sum of TWO THOUSAND ($2,000.00) DOLLARS pzyable t o  t h e  
Ci ty  of Mesquite, Texas, wi th  a good and s u f f i c i e n t  corporate su re ty  
thereon, author ized t o  do business i n  the S t a t e  of Texas, which bond 
s h a l l  be condit ioned a s  follows: 
Sa id  bond s h a l l  be condi t ioned t h a t  all. work s h a l l  be done i n  a good 
and workmanlike manner, and t h a t  such person, firm or  corporat ion 
s h a l l  f a i t h f u l l y  and s t r i c t l y  comply with t h e  spec i f ica t ions  and with 
t h e  terms of such ordinances, reso lu t ions  o r  regulat ions that may be 
passed by t h e  governing body, governing and r e l a t i ng  t o  any excavation 
of whatever kind, and t h a t  t h e  C i ty  of Mesquite sha l l  be f u l l y  indemni- 
f i e d  and be he ld  whole and harmless from any and a l l  cos t s ,  expense 
o r  damage, whether r e a l  o r  asser ted,  on account of any i n j u r y  done 
t o  any person o r  proper ty  i n  t he  prosecutLon 'of Satd work, o r  t h a t  
may axise  o u t  o£ ox be occasioned by the  pex£ormance of s a i d  work; 
s a i d  bond s h a l l  be condit ioned f u r t h e r  t h a t  the same persons, f i r m  o r  

\ corporation s h a l l ,  without add i t i ona l  cos t  t o  the  person f o r  whom 
the work was done, mainta in  a11 such construction for  a per iod  of 
two years from khe d a t e  of  such construction,  reconstruction o r  repair- 

,*. 
t o  the e a t i s f a c t i o n  of t h e  Director  of Public Works of t h e  C i t y  of ! .  

Mesquite, and s h a l l  recons t ruc t  or r epa i r  same t o  the s a t i s f a c t i o n  k 
?- 
".,. 

of the  Di rec tor  of Publ ic  Works of t h e  City of Mesquite a t  any time 
within two years  a f t e r  t h e  construct ion,  reconst tuct ion ox r e p a i r  

.: of such f a c i l i t y ,  and a f t e r  t e n  days '  no t ice  from the  Di rec tor  Of 

Publ ic  Works t o  r econs t ruc t  or r e p a i r  t he  same, and the  opinion of 
t h e  Director of Publ ic  Works of t h e  Ci ty  of Mesquite as t o  t h e  neces- 
s i t y  of such reconstxuct ion o r  r e p a i r  s h a l l  be binding on the p a r t i e s  

e :I there to ;  which bond s h a l l  f o r  such purpose be i n  force f o r  two years  
. . a f t e r  t h e  construct ion,  recons t ruc t ion  or r e p a i r  of such f a c i l i t y ,  

and one recovery s h a l l  not  exhaust said bond, but such bond s h a l l  be 
a continuing ob l iga t ion  aga ins t  t h e  s u r e t i e s  thereon u n t i l  We en- 
t i r e  amount t h e r e i n  provided f o r  s h a l l  have been exhausted. That 
in ease t h e  bond he re in  provided f o r  s h a l l  be  decreased on account 
Of any recovery which may b e  obtained, a r i s i n g  out  of t h e  v i o l a t i o n  

w - .of any condi t ion  of the same, t h e  governing body s h a l l  r equ i r e ,  upon - 
n o t i c e  t o  it of such f a c t ,  an addi t iona l  bond t o  be given by any 

" .  person, f i r m  o r  corporat ion i n  accordance with t h i s  chapter i n  an 
<;I amount s u f f i c i e n t ,  when added t o  t he  unexhausted amount of t h e  

i original.  bond t o  be a t  a l l  t imes equal  to t h e  sum of t w o  thousand 

24 do l l a r s .  The C i ty  of Mesquite may f o r  i t s e l f  o r  f o r  t he  use and 
I b e n e f i t  of any person in ju red  or damaged by reason of any de fec t ive  r": 

4 c o n ~ t r u c t i o n ,  recons t ruc t ion  or r e p a i r  of any sidewaLk, curb, g u t t e r ,  
I or driveway approach, by any peraon, firm o r  corporation, maintain 

. . . .  , .Suit on s a i d  bond i n  any c o u r t  having ju r i sd i c t i on  the re t f ,  or s u i t  
may be maintained thereon by any person in jured  or  damaged by reason 
. of . the f .ailue of any PersOSl, f i r m  o r  c ~ r p o r a t i o n  who s h a l l  cause 

I.. 
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any excavation of any kind i n  the  Ci ty  of Mesquite, t o  observe the  

a condi t ions  of s a i d  bond; provided, however, that  nothing i n  t h i s  
chapter  s h a l l  a f f ed t  t he  bond of any person, firm or corporation now 
engaged i n  any excavation of any kind which have already been executed 
Fn accordance with t h e  terms o E  the  ex is t ing  c i t y  ordinance, nor s h a l l  
t h i s  be construed to i n  any manner diminish the l i a b i l i t y  of any sure ty  
or p r i n c i p a l  on said  bond. No person, f i r m  or corporation having a bond 
t o  make any excavation or embankment of any kind on public property with- 
i n  t h e  C i t y  of Mesquite s h a l l  be permitted t o  take out  a permit f o r  such 
excavation o r  embankment on any public property within the City of 
Mesquite and a l low any person other than the  bona f i d e  holder of such 
bond t o  do any of the work. No permit for such excavation or embankment 
on any pub l i c  property within the Ci ty  of Mesquite s h a l l  b e  granted un- 
l e s s  t h e  two-year maintenance bond provided for herein shal l  be i n f i l l  
f o r c e  and e f f e c t  a t  t he  time of request f o r  such permit and the doing 
of t h e  work. 

Sec t ion  5. X t  i s  hereby made unlawful for  any person, firm o r  
corporat ion to  make any excavation of whatsoever kind i n  the City of 
Mesquite, whether We same be in,  along or near any s t r ee t  or sidewalk, 
a l l e y  or highway, of any kind without placing proper guard r a i l s  and 
sLgna1 l i g h t s  ox other warnings, a t ,  i n  or around the same, suff ic ient  
t o  waxn t h e  publ ic  of such excavation and t o  protect a l l  persons using 

7 reasonable care from accidents on account of the same. Such guard r a i l ,  
s i gna l  l i g h t s  or warnings s h a l l  be a s  recommended by the  Director of 

LJ Public W o r k s  o r  h i s  duly authorized representative. 

Sec t ion  6. Whenever it becomes necessary t o  block any s t r e e t ,  
road, a l l e y ,  o r  highway i n  t he  c i t y  by reason of any such excavation o r  
embankment t h e  F i r e  Department and t h e  Ci ty  Hall s h a l l  be notif ied i n  
advance as t o  t h e  date, time and place of the  necessi ty t o  block aaid 
street, road, a l l e y  or highway. The F i r e  Depaetment and the City Hall  
s h a l l  be  n o t i f i e d  as t o  the da te  and time of the removal of such blockade. 
Sn no event,  however, s h a l l  any such street, road, a l l ey  or  highway be 
blocked o r  closed dvernight. 

Sec t ion  7. Public U t i l i t y  Companies may perfcsrm emergency work 
during t h e  nighttime bu t  it w i l l  be necessary for  any such public u t i l i t y  
company t o  ob ta in  t h e  permit there for  as required by t h i s  ordinance t h e  
next day following such work. 

S e c t i o n  8.  That the pxovisions of t h i s  ordinance shall  apply 
to  a l l  persons making such excavations whether they be contractors, 
supesvisors,  managers, agents, employees or otherwise. 

Sec t ion  9. That any person, firm or corporation violating any 
of the provis ions  oE t h i s  ordinance s h a l l  be deemed gui l ty  of a m i s -  
demeanor and, upon conviction -mereof, s h a l l  be fined not t o  exceed 
the  sum of TWO HUNDRED ($200.00) DOLLARS, fo r  each offense, and each and . 

every day such excavation or embankment s h a l l  be permitted t o  remain 
a f t e r  n o t i f i c a t i o n  from r4)e Ci ty  of Mesquite t o  remove the same s h a l l  ......--.. - 
c o n s t i t u t e  a separate  offense. 3 
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. . .  - , . ~ ~ w - , . & e c t i o n  10. If any a r t i c l e ,  I paragragl~, subdivision, clause,  
~hxase .  o r  wrovision of this ordinance s h a l l  be ad3 udged inval9d o r  
held &cons~i tut ional ,  t he  same s h a l l  no t  a f f e c t  t h e  va l id i ty  of this 
oidinance'as a whole o r  any p a r t  o r  provision thereof other than the p!! ] 
par t  so decided t o  be i n v a l i d  or unconstitu'cional. 1 Section 11. The f a c t  t h a t  t he  C i t y  of Mesquite does n o t  have d 

.,. an ordinance regulating t h e  excavation of public s t r ee t s ,  a l l e y s  O r  

other public %horoughfares createa  an urgency and an emergency and 

.;. requires t h a t  t h i s  ordinance s h a l l  take e f f e c t  bmadiate ly  from and 
a f t e r  i ts  passage and We publication of t h e  caption of sa id  ordinance 

,:I a s . the  law i n  such cases provides. 

.\ DULY PASSED BY THE CSTY COUNCIL OF TILE CX'I!!? oF MSSQUITE, TEXAS, on W i s  
! the 6th day of August, 1962. 
i 

I .  

r.1 
I ClW Secretary 

C 
B. W. Cruce, Jr. C/ 

Mayor 


